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Tf Arising out of Order-in-Original No SD-04/Ref-61/AK/2016-17 Dated 02.12.2016
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~ a:icflclcbetT "c6T .,m~ 'CfciTQ- Name & Address of The Appellants

M/s. SKAPS Industries India Pvt Ltd
Ahmedabad

z sr@la ark orig€ at{ ft arf fr f@eralt 3r4ha Riffsa WnR "ff cnx

raaT &Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in

the following way :-

(ii) The appeal under sub secti•:m (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Sha,I be accompany · ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of,,-•'i• c•, • C ;:---.,/ •.. " .. ,? ' .,
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(ii) an@aha naff@ran at feta 3tf@/fr, 1994 '1ft 'IRl 86 (1) ,I; aw@ ar\'rel '(\q[<\R
f.:llll-Jlqctl, 1994 cfi frrwr 9 (1) cfi 3@<@ frr~ ~ ~:tf- 5 # "ilTT mw:IT "B ~ \jfT
aahf gad a arr fGr reg fag sr4ta 6t mr{ zl srt ufi
ah1 Rt afgu (ti yamfr #f "ITT<ft) 3tR "fflQ;f "B frffi ~.QTir{ "B~ cf>T ~~1,-,,-,'l!Cf=10 ft,Q;@
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ah11edabad - 380 016.

af9a 2Ra ql var zrcn, sa zrea vi aa 3441 nnf@raw 3it. 20, cc
5tRclc'.C'l cfil-qt-3°:.S, ~ -.=f<R, 31!31-l; lcillc\"-380016

#tar zycn, a zca vi tar 3r9lat; nnf@raw at 3r#e
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fmfr:l~' 1994 ~ efRT 86 cfi ~ ~ cpl" frr:rl cfi 'Cfffi ~ \jfT~:

Under Section 86 of the Finance Act 1994 an appeal lies to :-
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqemizitfera nraaa yen an@efm, 1ors t ii r~-1 ci, 3TTfT@ Re,fRa Rh; 3rqur pa srer qi err
~ '1fi 3lrnT c#r ~ 'Cl"'< xii 6.50 /- tffi cpl~~ fucl>c "R1TT m'1T~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of

the Court Fee Act, 1975, as amended.

3. tr zc, snr zys via 3r4ta +nnrferaw (arfRafer ) Pura&fl. 1982 ii mm! ~ 3Rl~ l'!T1,ffi '1liT
~ cw) <IIB f.rll,:j'f c#r ;,rn 'lft ~~ fcl;-m '(jj@l t I

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fclm<!~.1994 c#r e!RT 86 c#r "'1-WffiTT ~ (2"C!) '1fi 3TO'ffi 3fllIB ~ Plll'll<l<i11, 1994 '1fi Rlf'i 9 (2"C!)
'1fi 3ffi7ffi f.lclfur 'Cpjl'! ~.tl.-7 ii m'r wah vi uhr 3nga,, #h=ta scar zrc (r4tc) # sr # ,Ra (OIA)
ffl if wrrfum ~ m-fr) 3ITT '3{(Rarrzgra , +Grzra / 3mzga 3rat A2I9k ah€hr snr [ca, arfttaraeravrqt 3Tiffi cw) a hr ?a gg smar
(010) c#r ~ ~ N1fr I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. 4mm era, a.4tr 3qr rcas vi hara 3r4liar ,if@rauT (aft4 #4 34ti #mii
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(iii) ~~ f;J.:u-11ct Ji # fun 6 # 3iair 2zr {#H

¢ 3ht arf zq faz nraan fa#rzr (i. 2 3@0G1, 2014 h 3war ua fas#t"
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4. For an appeal to be filed before the CESTAT, i: is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicaole to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunay~~;," r.,
payment of 10% of the duty demanded where duty or duty and penalty are in disp t_§.",""..\Sr: -,_,; :_:Jlr:s..,4,t9;1_~.
penalty, where penalty alone 1s in dispute. ;:~·. / ·t '\,, l~..f6 ~, <: ; -
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ORDER IN APPEAL

V2(ST)237/A-ll/2016-17

M/s. Skaps Industries India Pvt. Ltd., (100% EOU), A-20, Survey

No. 423, Mahagujarat Industrial Estate, Ahmedabad- Bavla Highway,

Village- Moraiya, Taluka- Sanand, Dist. Ahmedabad- 382 210 (STR AADC
P2779D ST001) (hereinafter referred to as 'appellants') have filed the

present appeals against the Order-in-Original number SD-04 /REF-
61/AK/2016-17 dated 02.12.2016 (hereinafter referred to as 'impugned
orders') passed by the Asst. Commissioner, Service Tax, Div-IV,

Ahmedabad (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief are that appellant had filed refund

claim of accumulated credit of Rs. 3,01,952/- on 17.01.2016, for quarter
Octber-2015 to December-2015 under notification No. 27/2012-CE (NT)

dated 18.06.2012. Adjudicating authority held that appellant was not
lo"t)'eligibleitake cenvat credit of Rs. 1,82,385/- on service tax paid on rented

unregistered premises and credit of Rs. 1,986/- on courier service
received at said unregistered rented premises. having address at Unit
No.101 and 102, 1 floor, Parshwanath E Sauare, Satellite, Ahmedabad.

Therefore proportional refund (Rs. 1,83,724/-) in proportion to export
clearance value to domestic clearance value of renting service and courier

service was rejected.

0

3. Being aggrieved with the impugned order, the appellants preferred

an appeal on 01.02.2017 before the Commissioner (Appeals-II),

Ahmadabad wherein it is contended that said unregistered premises are
used for business operation and export documentation/procedure; that

only manufacturing activity is .undertaken at Moraiya Village plant: that
renting services availed from by M/s Zaveri & Co. Exports are covered
under eligible input service defined under rule 2(1) of CCR,2004; that the
office relating to such factory wherein the goods are manufactured is also

covered in input service definition; that M/s Zaveri & Co. Expo rte has
raised debit notes in the name of appellant and at the address which is
registered with the Service Tax Department in ST-2; that courier service
is availed at said unregistered premises but said service is utilized in

respect of export only

4. Personal hearing in the case was granted on 04.10.2017,
08.11.2017 and 01.12.2017 but neither appellant nor their representative

availed the opportunity. I, therefore proceed to decide the caseg.the.,
basis of facts available on record. '.1 2\

. 4.={\ ·. ., .. . /,~ ):·'
·'.a.7±



DISUSSION AND FINDINGS
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s. I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral/written

submissions made by the appellants, evidences produced at the time of

personal hearing.

6. I observe that refund of accumulated credit is denied because input

service credit itself on renting service and courier . was held to be
inadmissible. Adjudicating authority concluded that credit of Rs.
1,82,385/-of service tax paid on rent of rented premises is not admissible

due to following reasons-
a. Service of "renting of immovable property" does not fall under input

service definition.
b. Cenvat credit is taken on the basis of debit notes raised by M/s

Zaveri & Co. Exports. Said debit notes are raised in respect of

renting of unregistered premises having address at Unit No.101 and

102, 1floor, Parshwanath E Square, Satellite, Ahmedabad

Adjudicated further concluded that credit of Rs. 1,986/- availed on courier
service is not admissible as there is no nexus between service availed and
export of goods and said courier service of M/s Shivam International is

availed at unregistered premises.

7. Contention of appellant is that "renting service" and "courier" service

is utilized at the registered office, situated at said un-registered premises
and manufacturing activity takes place at plant at Moraiya Village. First I
shall decide whether or not input services utilized by office of the
manufacturer of goods is admissible?. I find that input service definition
given in rule 2(1) of CCR, 2004 covers, the services utilized at such office

of the manufacturer. Definition of input service is reproduced below-

"RULE 20) : Input Services

"Input Service" means any service,-

0

0

(i) used by a provider of output service for providing an

output service; or
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(ii) used by the manufacturer, whether directly or

indirectly, in or in relation to the manufacture of final
products and clearance of final products, up to the place of

removal, and includes services used in relation to

modernization, renovation or repairs of a factory,
premises of provider of output service or an office
relating to such factory or premises, advertisement

...................... up to the place of removal; but excludes,"

8. Now I next question is whether or rot such office premises of

manufacturer is required to be registered with service tax department?. I
find that Manufacturing factory is 100% EO and is obviously registered

with the Central Excise Department. CENVAT credit of input goods, input

service and capital goods is admissible as a "manufacturer". CENVAT

O credit of all input services availed at office premises is accounted at
factory as manufacturer. Refund u/r 5 of CCR, 2004 r/w Notification
27/2012- CE(NT) is filed for accumulated CENVAT credit at factory,

therefore, I am of considered view that, there is no requirement to get

registered with service tax department for claiming refund.

0

9. Registration is issued for identification of service provider and to

comply various processes like return submission etc. in service tax

department. In sixth edition of FAQ published on 16.09.2011 bY
Directorate of Service Tax has replied for "Why registration is necessary?"

at para 2.2 which is reproduced as below-
"Registration is identification of an assessee. Identification

is necessary to deposit service tax, fife returns and
undertake various processes ordained by law relating to
service tax. Failure to obtain registration would attract

penalty in terms of section 77 of the Finance Act, 1994,
read with rule 4 of Service Tax Rules 1994. (Please also

refer para 2.15 of this Booklet)"

file returns and required to maintain records of receipt and utilization of.,...r .. ; ·.:'· . --, _ ......,

credit of inputs. In instance case respondent is 100% exporter hencefe»$9%'. ; _/;:t
.. :·-,. __ -·· - . c;i
:'•"er

10. The combined reading of section 66, 69, 70 of Finance Act, 1994 ,

Rule 4, 7 of Service Tax Rules, 1994 and sub-rule 5, 6 &9 of Rule 9 of
CCR, 2004 substantial meaning emerged are that every person liable for
payment of service tax shall require to registered themselves, required to
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is not required to pay service tax and consequently he was NOT required

to even register.

11. In case of E-care India Pvt. ltd 2011(22) STR 529 TRI Chennai it is

held that registration not necessary for refund rule 5. For claiming refund

of credit under rule 5 of CCR, 2004, a person should be engaged in

providing export of service. In present case respondent is engaged in

export of "information Technology Service".

12. Regarding courier service availed at office situated at the un-registered

premises I find that appellant is 100% EOU therefore by default all services,

including courier service availed/ utilized at office of appellant are deemed
to be used for export purpose unless until it is proved otherwise.

Adjudicating authority has not brought on record that said courier service is

not utilized in export related activity. Courier service invoice issued in name
of registered office is eligible for CENVAT credit. The Hon'ble CESTAT, Delhi
in the case of M/s. Allspheres Entertainment Pvt. Ltd. Vs. CCE, Meerut [2015

(8) TMI 953 - (CESTAT DELHI)] has held that in the absence of any such
dispute regarding availment of Impugned Services and their utilization for
payment of Service tax or proper accounting of the same, the denial of
Cenvat Credit of Service tax paid on Impugned Services by Nainital office of
the Appellant on the sole ground that the invoices issued are in the name of

the Appellant's unregistered Delhi office is unjustified since the head office
which is registered with the Department has discharged the Service tax
liability of Delhi office. The defect in the invoices is only procedural lapse or

rather a curable defect.

0

0

13. Adjudicating authority has never disouted the recei_pt and usages of

services in export of goods, therefore substantial benefit can not be denied.

My view is supported by following judgments-

Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi

High Court)
Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat -

[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)
Mannubhai & Co. Vs. Commissioner of Service Tax

(2011)(21)STR(65)- CESTAT (Ahmadabad) · ara
M/S Mangalore Fertilizers & Chemicals Vs Deputy on#fissiofier- o

(

t::,- ,'/ . ,.>' ~

55) ELT 437 ~ J;i).{ '\__ 6-..l • -= € e
p' ~- .. ,>+, ~·, .t'-' ?%)-,....o .)~ . ·•"·• .,, . .,.v.>"°'r:::,~... ..cfl

"«so 4"

I.

II.

IV.

III.
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V. CST Delhi vs. Convergys India Private Limited 2009 -TIOL -888

CESTAT -DEL-2009 (16) STR 198 (TRI. - DEL)
VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 

CESTAT -DEL: 2008 (10) STR 471 (Tri. - Del)

14. In view of above I allow the CENVAT credit on renting service and

courier service and consequently I allow the refund of Rs. 1,83,724/- on
said services. Appeal filed by the appellant is allowed and impugned OIO

is set aside.

15. 3r41aai zart #kt a{ 3r4al ar qzrr 34la at# f@au sra &I

.er1
(3#T I#)

4.-4tu a 3rzJ#a Gr4la

terms.

15. The appeals filed by the appellant stand disposed off in above

0

ATTESTED

•SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD

0 To,
M/s. Skaps Industries India Pvt. Ltd., (100% EOU),

A-20, Survey No. 423, Mahagujarat Industrial Estate,

Ahmedabad- Bavla Highway,

Village- Moraiya, Taluka- Sanand,

Dist. Ahmedabad- 382 210

Copy to:
1) The Chief Commissioner, Central Tax, Ahmedabad NORTH.
2) The Commissioner Central Tax, CGST,Ahmedabad NORTH.
3) The Additional Commissioner, Central Tax , Ahmedabad- NORTH
4) The Asst. Commissioner, Central Tax, Div-IV, Ahmedabad NORTH

5) The Asst. Commissioner(System), Hq, Ahmedabad NORTH.are
7) P.A. File.




